
1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

€ 
SUPERIOR COURT OF THE STATE OF CALIFORNIA 

';'{-f^QR THE COUNTY OF SAN BERNARDINO 

CHINO BASIN MUNICIPAL 
WATER DISTRICT, 

P l a i n t i f f s , 

-vs™ 

CITY OF CHINO, e t a l . , 

D e f e n d a n t s . 

No. 164327 

REPORTER'S TRANSCRIPT QF ORAL PROCEEDINGS 

BEFORE HON. HOWARD B. WIENER, JUDGE, DEPARTMENT 

San B e r n a r d i n o , C a l i f o r n i a , O ctober 21, 1977 ̂  

APPEARANCES: 

Fo r t h e P l a i n t i f f : DONALD D. STARK and 
GUIDO R. SMITH 
ATTORNEYS AT LAW 
A i r p o r t P l a z a , S u i t e 2Q1 
2061 B u s i n e s s C e n t e r D r i v e 
I r v i n e , C a l i f o r n i a 92715 

F o r Defendant, Monte 
V i s t a County Water 
D i s t r i c t : 

MARTIN E. WHELAN, JR. 
ATTORNEY AT LAW 
7915 South P a i n t e r Avenue 
W h i t t i e r , C a l i f o r n i a 90607 

ROSE HENDERSON, CSR #3616 
O f f i c i a l R e p o r t e r 
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APPEARANCES [Cont'd] 

F o r Defendant, M a r i g o l d STANFORD C. SHAW 
Mu t u a l Water County: ATTORNEY AT LAW 

47033 Mojave T r a i l 
Newberry S p r i n g s , C a l i f o r n i a 92365 

F o r Defendant, S t a t e A t t o r n e y G e n e r a l ' s O f f i c e 
o f C a l i f o r n i a : Department o f J u s t i c e 

3580 W i l s h i r e B o u l e v a r d -
Los A n g e l e s , C a l i f o r n i a 90010 
BY: EDWIN J . DUBIEL and 

ANITA E. RUUD 
Deputy A t t o r n e y G e n e r a l s 
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SAN BEBN&gDINO, CALIFORNIA, FRIDAY, OCTOBER 21, 1977 

9:15 A.M. 

THE COURT: In the m a t t e r o f Chino B a s i n 

Water D i s t r i c t and t h e C i t y o f C h i n o , Case Number 

164327, t h e r e c o r d s h o u l d i n d i c a t e t h a t t h e P l a i n t i f f 

i s a p p e a r i n g t h r o u g h i t s c o u n s e l Donald D. S t a r k and 

Guido S m i t h , M a r t i n E. Whelan i s a p p e a r i n g f o r Monte 

V i s t a County Water D i s t r i c t , S t a n f o r d Shaw for > -

M a r i g o l d M u t u a l Water Company, and the A t t o r n e y 

G e n e r a l ' s O f f i c e t h r o u g h Edwin J . D u b i e l and Anita, E« 

Ruud. 

Any o t h e r appearances t h a t I o m i t t e 

You may p r o c e e d , Mr, S t a r k . 

MR. STARK: W e l l , i f I may, your Honor, I 

d i d n ' t r e a l i z e t h a t we had t h e R e p o r t e r h e r e . Perhap 

we can j u s t as w e l l handle t h e e n t i r e m a t t e r r a t h e r 

than c o n t i n u e as we had d i s c u s s e d . 

The f i r s t i t e m , your Honor, i s a motion f o r 

s a n c t i o n s , i f I can i n d i c a t e t h e background o f i t . 

There a r e s t i p u l a t i o n s on f i l e by a l l o f the a c t i v e 

p a r t i e s . There have been d e f a u l t s e n t e r e d by — f o r 

about f i f t y p a r t i e s . There a r e f o u r a n s w e r i n g 

Defendants r e p r e s e n t e d by Mr. C. Loy Mason i n Los 

An g e l e s , and then t h e r e i s t h e F e d e r a l D e p o s i t 

I n s u r a n c e C o r p o r a t i o n and Dow Chemical who a r e i n 
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process, a c c o r d i n g t o t h e i r a t t o r n e y s , o f g e t t i n g 

a u t h o r i z a t i o n f o r s t i p u l a t i o n , so t h a t i n terms o f 

c o n t e s t i n g p a r t i e s a t the moment, the f o u r i n d i v i d u a l s 

r e p r e s e n t e d by Mr. Mason c o n s t i t u t e t h e main a t i s s u e 

D efendants. 

To p u t i t i n p e r s p e c t i v e , o ur i n f o r m a t i o n 

i s t h a t the c l i e n t s t h a t Mr. Mason r e p r e s e n t s a r e 

what a r e known as m i n i m a l p r o d u c e r s under the judgment, 

and t h e y would be i n c u r r i n g an ag g r e g a t e potential , 

l i a b i l i t y under t h e judgment o f t e n d o l l a r s per Ye<l£;r';,v 

b e i n g two f i v e d o l l a r a y e a r minimum a d m i n i s t r a t i v e ' [ 

assessments. %, ' £ , Wt 

We have a t t e m p t e d on numerous o c c a s i o i l S P i m j ^ - ) 

s e t up some s o r t o f c o n f e r e n c e o r meeting w i t h Mr. 

Mason t o see i f we c o u l d d e t e r m i n e what t h e r e a l problerfi 

was i n view o f t h e f a i r l y m i n i m a l i n v o l v e m e n t o f h i s 

c l i e n t s . B e i n g u n a b l e t o do t h a t , we s e t down a 

d e p o s i t i o n o f t h e c l i e n t s as h i s and h i s s e c r e t a r y ' s 

d e c l a r a t i o n s , w h i c h a r e i n t h e f i l e , i n d i c a t e we s e t 

the d e p o s i t i o n . 

\ ft They c a l l e d and asked f o r o r h i s s e c r e t a r y 

c a l l e d * a r i d asked f o r a l t e r n a t e d a t e s . We agreed t o 

an a l t e r n a t e d a t e . He then had her c a l l back and say 

t h a t he wouldn't be a b l e t o t a k e t h e d e p o s i t i o n s b e f o r e 

l a t e November. I i n d i c a t e d t h a t t h a t was n o t p r a c t i c a l 

i n view o f t h e s t a t e o f t h e case and t h a t he s h o u l d 
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e i t h e r move f o r a p r o t e c t i v e o r d e r i f he wanted 

a d d i t i o n a l t ime o r we would s t a y w i t h t h e d e p o s i t i o n s 

as n o t i c e d . 

We h e a r d n o t h i n g f u r t h e r from him and when 

we appeared f o r t h e d e p o s i t i o n n e i t h e r Mr. Mason nor 

the p a r t i e s were p r e s e n t . A c c o r d i n g t o h i s d e c l a r a t i o n 

he d i d n o t i n f a c t i n f o r m t h e p a r t i e s o f the s c h e d u l e 

f o r the d e p o s i t i o n s . 

A c c o r d i n g l y , we have made a m o t i o n for 

s a n c t i o n s w h i ch i t seems t o me s h o u l d be directifed tD"* 

Mr. Mason x f hxs d e c l a r a t i o n i s t a k e n a t i t s fko0% * 

é 
v a l u e . i«v* I? 

We had hoped t h a t t h r o u g h some k i n d 

communication we c o u l d c l a r i f y and e l i m i n a t e the p a r t y 

c o n t e n t i o n . I s u s p e c t a t t h i s p o i n t we w i l l seek now 

t o s e r v e Request f o r A d m i s s i o n s and w i t h t h e p o t e n t i a l 

s a n c t i o n s i n t h a t r e g a r d t h a t p r o o f o f f a c t s r a i s e d 

by g e n e r a l d e n i a l s would be a t t h e expense o f t h e 

p a r t y . 

I t i s an u n f o r t u n a t e c i r c u m s t a n c e , and I'm 

not" r e a l l y a b l e t o e x p l a i n how we p r o c e e d from h e r e , 

•but-Mr, .Mason, your Honor w i l l r e c a l l , was a t t h e l a s t 

h e a r i n g we had i n O n t a r i o and was t h e e l d e r l y 

gentleman who s t o o d up and had some o b j e c t i o n s t h a t 

he r a i s e d a t t h a t t i m e , and t h e C o u r t i n d i c a t e d t h a t 

i f he wished t o s u p p o r t them by a f f i d a v i t s o r so f o r t h , 
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he c o u l d renew the o b j e c t i o n s ; b u t the p o s i t i o n we 

a r e i n i s t h a t we have i n f a c t had t h e expense o f 

p r e p a r i n g f o r and h a v i n g t h e c o u r t r e p o r t e r a t t e n d i n g 

f o r t h e d e p o s i t i o n and then making t h i s m o t i o n . 

We have as y e t been u n a b l e t o g e t any d i r e c t 

communication w i t h Mr. Mason. I have t a l k e d w i t h h i s 

s e c r e t a r y on numerous o c c a s i o n s , b u t he i s n o t 

a v a i l a b l e , and under th e c i r c u m s t a n c e s we b e l i e v e i t 

i s b o t h a p p r o p r i a t e and p r o p e r t h a t t h e Court.4fctQX& iS 
l i f e 

an o r d e r awarding t h e r e q u e s t e d s a n c t i o n ordev^m^fcgfe 

Mr. Mason. ; 

THE COURT: Assuming t h a t I were to-,"©H« « ,f 

an o r d e r t h a t i s c o n t i n g e n t upon your g i v i n g " " * "* 

o f d e p o s i t i o n s a g a i n , i n the event t h a t t h e y f a i l e d 

t o a t t e n d t h i s t i m e , I would g r a n t t o s t r i k e t h e i r 

Answer. 

What k i n d o f time p r e s s u r e a r e you i n ? 

MR. STARK: Our b a s i c problem i s t h a t t h e 

s t i p u l a t i o n s r e q u i r e t h a t t h e m a t t e r be brought t o 

t r i a l by t h e end o f t h e y e a r . We appear to be 

e s s e n t i a l l y a t i s s u e . We a r e n o t y e t r e a d y t o f i l e 

an a t i s s u e memorandum. There a r e two problems. 

One i s we have s e r v e d some newly d i s c o v e r e d 

p a r t i e s f a i r l y r e c e n t l y , and t h e t i m e has not r u n 

f o r appearance o r answer i n t h o s e c a s e s . Most o f 

those a r e s m a l l p r o d u c e r s , and the more r e c e n t 
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p r a c t i c e i s they have had t h e d e f a u l t s e n t e r e d a l t h o u g h 

t h e y are.-; t r e a t e d t h e same as p a r t i e s who a r e 

s t i p u l a t i n g . 

Mr. Whelan t h i s morning r a i s e d a q u e s t i o n 

w h i c h we a r e g o i n g t o have t o i n v e s t i g a t e . Assuming 

him t o be c o r r e c t , as I f i n d him t o be a good d e a l 

o f t h e t i m e , we may have some c o r r e c t i o n t o make and 

t h a t i s he r a i s e s a q u e s t i o n as t o whether a 

c o r p o r a t i o n can p r o p e r l y appear by s t i p u l a t i o n without 

c o u n s e l . 

I was n o t aware t h a t t h e r e was a restriction, 

t h a t p r e v e n t e d i t , b u t I s h o u l d say that of the * 

s t i p u l a t i o n s on f i l e , a number o f them a r e by ^.^ K 

c o r p o r a t i o n s who have s i m p l y s t i p u l a t e d t h r o u g h - t h e i r 

c o r p o r a t e o f f i c e r s w i t h o u t r e p r e s e n t a t i o n o f c o u n s e l . 

We w i l l check o u t the p o i n t t h a t Mr. Whelan 

r a i s e s and we may have t o go back and g e t an 

appearance by c o u n s e l t o be su r e t h a t t h o s e 

s t i p u l a t i o n s a r e v a l i d . 

We have o t h e r house c l e a n i n g m a t t e r s and 

a c c o r d i n g l y , I would say i f the C o u r t would i n d i c a t e 

i f we have a d e p o s i t i o n from them by t h e 3 r d , w h i c h 

would g i v e us time t o r e n o t i c e , t h a t t h a t p r o b a b l y 

would be s u f f i c i e n t i f we got the n o t i c e o u t t o d a y . 

THE COURT: How much i s t h e t i m e r e q u i r e m e n t 

f o r d e p o s i t i o n s ? Twenty days? 
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MR. STARK: Ten days. 

MR. WHELAN: J u s t f o r t h e r e c o r d , your 

Honor, X am n o t s t a t i n g — I'm n o t t r y i n g t o be 

o b s t r u c t i v e . I am t r y i n g t o see t h e judgment e n t e r e d 

i s v a l i d . 

I t i s my u n d e r s t a n d i n g t h a t r e a l l y b e f o r e 

t h e c l e r k can say t o t h e C o u r t we a r e read y t o go 

t o t r i a l o r p r e t r i a l , we have t o e i t h e r have 

d i s m i s s a l s o r d e f a u l t s e n t e r e d o r p r o p e r appeaxaaces 

w h i c h i s e i t h e r i n p r o per o r by c o u n s e l , and 

l i k e t o see t h e housek e e p i n g c l e a n so we don't-] 

problems two y e a r s down the l i n e . -•*-•* 

THE COURT: As t o t h e m o t i o n , I'm 

c o n s c i o u s o f a r e c o r d a l l o f t h e sudden. A f t e r 

r e a d i n g t h i s , I'm t o n g u e - t i e d . 

MR. STARK: Maybe as l a t e as Monday, t h e 

7 t h . There i s n ' t t h a t much d i f f e r e n c e and t h a t g i v e s 

us — 

THE COURT: The o r d e r made h e r e i n i n 

r e f e r e n c e t o t h e m o t i o n i n v o l v i n g Warren B a i n , C h e r y l 

L. B a i n , Frank E. M a r t i n , and Ruth C. M a r t i n t h a t 

P l a i n t i f f s ' C o u n s e l s h a l l g i v e n o t i c e f o r the t a k i n g 

o f a d e p o s i t i o n o f each o f s a i d p a r t i e s on a d a t e on 

o r p r i o r t o November 7, 1977, a t the t i m e f o r t h e 

t a k i n g o f the d e p o s i t i o n . Time f o r n o t i c e f o r t h e 

t a k i n g o f d e p o s i t i o n i s on the C o u r t ' s own motion 
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regluced ; t o f i v e days. 

That i n t h e ev e n t p a r t i e s f a i l t o appear 

f o r t h e t a k i n g o f s a i d d e p o s i t i o n as then n o t i c e d , 

as t o any p a r t y f a i l i n g t o appear, t h a t p e rson's 

Answer s h a l l be s t r i c k e n and a d e f a u l t i n accordance 

w i t h law may be e n t e r e d . 

That f o r s a n c t i o n s on t h e f a i l u r e o f p a r t i e 

t o appear a t the d e p o s i t i o n p r e v i o u s l y n o t i c e d , 

C o u n s e l C. Loy Mason s h a l l pay the a c t u a l c o s t s 

i n c u r r e d f o r the c o u r t r e p o r t e r . 

I'm r e s t r i c t i n g i t t o c o s t s o n l y , Mr, , 

S t a r k . 

MR. STARK: Thank you, your Honor. 

Now, on t h e — 

THE COURT: Y o u ' l l have t o g i v e n o t i c e o f 

t h a t . 

MR. STARK: Yes, we w i l l . We w i l l t r y t o 

g e t a f o r m a l o r d e r t o your Honor. 

THE COURT: A g a i n , you know where I am so 

i n case o f ease, g i v e me an envelope so T e r e s a can 

g e t i t o*ack h e r e , and I w i l l j u s t s i g n i t and m a i l 
lXt o u t i t 

MR. STARK: I f i t ' s a p p r o p r i a t e , we can 

d e l i v e r i t i n Los A n g e l e s t o you. 

THE COURT: Sure. 

MR. STARK: With r e a a r d t o the s t a t u s 
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h e a r i n g suggested i n the — t h i s same time,.we have 

f i l e d subsequent t o the l a s t h e a r i n g w i t h the Cou r t 

some e l e v e n hundred and f i f t y odd s t i p u l a t i o n s o f 

the p a r t i e s i n the a c t i o n . S u b j e c t t o t h e q u a l i f i c a t i o ] n 

t h a t I have a l r e a d y mentioned t h a t Mr. Whelan r a i s e s 

w h i c h we w i l l check o u t — and i f t h e r e i s a d e f e c t as 

t o any c o r p o r a t e s t i p u l a t i o n s we w i l l seek to have 

t h o s e c u r e d w i t h i n the ne x t week t o t e n days — we 

e s s e n t i a l l y now have the s t i p u l a t i o n s o f a l l p a r t i e s 

o t h e r than Mr. Mason's c l i e n t s , and the Federaiv43eposi,t ( 

I n s u r a n c e we c o n f i r m e d by t e l e p h o n e y e s t e r d a y t£uk£ i t ^ & 

was a p p r o p r i a t e t o r e p r e s e n t as we have represented 

i n the s t a t u s r e p o r t t h a t t h e y proposed t o si< 

s t i p u l a t i o n but they a r e s t i l l t r y i n g t o g e t a u t h o r i t y 

o u t o f Washington, and t h e Dow Ch e m i c a l Company who 

have been s t u d y i n g t h e ma t t e r and who have i n d i c a t e d 

t h e y w i l l s i g n t h e s t i p u l a t i o n a l t h o u g h we do n o t have 

i t i n hand. 

The o n l y o t h e r a r e a t h a t we have p o t e n t i a l 

c o n t e n t i o n i s i n t a k i n g d e f a u l t s . We have i n d i c a t e d 

t h a t any p a r t y as t o whom we took d e f a u l t s who might 

d e s i r e t o move t o v a c a t e t h e d e f a u l t and f i l e an 

Answer, t h a t we would s t i p u l a t e t o t h e v a c a t i o n o f 

the d e f a u l t . That was o f p a r t i c u l a r r e l e v a n c e t o 

t h r e e , f o u r Mutual Water Companies, s m a l l Mutual Water 

Companies, t h r e e o f whom a r e r e p r e s e n t e d by Mr. Shaw 



who have the — the d e f a u l t s have been t a k e n b u t 

because^Kr. Shaw has been f o l l o w i n g i t , we have been 

i n communication w i t h him and have extended the 

stat e m e n t t h a t we would e n t e r t a i n a motion t o f i l e an 

Answer i f they d e s i r e d t o . 

We have s u g g e s t e d , however, t h a t we would 

l i k e t o have the C o u r t s e t a p r e t r i a l d a t e and i n 

c o n n e c t i o n t h e r e w i t h t o s e t a d a t e p a s t w h ich t h e 

C o u r t would n o t l o o k w i t h f a v o r on v a c a t i n g d e f a u l t s . 

I n o t h e r words, i f Mr. Shaw's c l i e n t * pr ^fc 

any o t h e r s want t o f i l e an Answer t o put something 

i n i s s u e , we have no o b j e c t i o n t o d o i n g t h a t and to 

t r y i n g t h e i s s u e , b u t we t h i n k t h e r e ought t o 

some r e a s o n a b l e c u t o f f d a t e p r i o r t o the p r e t r i a l **' 

so we a r e i n a p o s i t i o n t o b r i n g t h e o r d e r i n . 

We a n t i c i p a t e an a t i s s u e memo being f i l e d 

w i t h i n a week, and we would hope t h a t we could 

s c h e d u l e an hour t o two hour p r e t r i a l h e a r i n g some 

p l a c e i n the l a t t e r p a r t o f November, h o p e f u l l y 

l o o k i n g t o an. i n i t i a l t r i a l s e t t i n g some place i n the 

second week o f December. 

As the m a t t e r now s t a n d s , i t would appear 

t h a t t h e t r i a l w i l l be e s s e n t i a l l y a m a t t e r o f 

p u t t i n g i n p r o o f as t o the d e f a u l t e d d e f e n d a n t s . I 

t h i n k a day i s more than enough t o i n t r o d u c e t h e 

b a s i c h y d r o l o g i c and r e l a t e d t e s t i m o n y f o r purposes 
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r e d i n d i c a t e s h o l i d a y s , t h a t i s a s h o r t week. 

|^»| |Q MR. STARK: Oh, that i s T h a n k s g i v i n g . 

• ; I p i c k e d t h a t because we g o t another p r e t r i a l 

on t h a t F r i d a y . 

What about the 18th? 

What day i s l e a s t — do you n o t have 

c o n f e r e n c e s and t h a t s o r t o f t h i n g ? 

THE COURT: On the O n t a r i o Motor Speedway 

ca s e which I had i n O n t a r i o , I r e c a l l I s e t that s-

o v e r t o t h e 18t h . H o p e f u l l y t h a t i s n o t g o i n g to} -tf> 

t a k e too l o n g , but I don ' t know. There i s a n 

o f p a r t i e s i n v o l v e d and a number o f documents ̂  

I assume have a l l been p r e p a r e d and we may hav£Jfc$£ 

s i g n . 

How l o n g i s t h i s c o n f e r e n c e g o i n g t o be? 

MR. STARK: X wouldn't a n t i c i p a t e t h a t i t 

s h o u l d be more than an hour f o r — the s t i p u l a t i o n 

p r o v i d e s t h a t i t s h a l l c o n s t i t u t e t h e p r e t r i a l 

s t a t e m e n t o f the s t i p u l a t i n g p a r t i e s and so a l l we have 

as f a r as I can see i s a d e t e r m i n a t i o n o f what, i f any, 

i s s u e s remain t o t r y . 

THE COURT: I s t h e r e any, p u t t i n g a s i d e t h e 

f o r m a l i t y o f t h e c o u r t r o o m , a r e p o r t e r , and a c l e r k , 

any r e a s o n we c a n ' t do t h a t i n L.A. a l s o ? 

MR. STARK: I have no problem w i t h t h a t i f 

we can c l a r i f y t h a t we don't have any j u r i s d i c t i o n a l 
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i 

of ,tjie judgment i n t h e absence o f any s e r i o u s 

opposition. 

We f i n d i t f r a n k l y somewhat i n c r e d i b l e t h a t 

we a r e i n t h i s p o s i t i o n , b u t I t h i n k we do — I t h i n k 

we do have s u b s t a n t i a l c o n c u r r e n c e i n the judgment 

o u t o f some t w e l v e hundred p a r t i e s . The s t a t u s r e p o r t 

a l s o i n — t o some e x t e n t Mr. Smith i n p r e p a r i n g i t has 

s e t f o r t h some o f t h e a d d i t i o n a l a c c o u n t i n g we a r e 

t r y i n g t o g e t o u t o f t h e way. 

We s t a r t e d o u t w i t h a t o t a l o f some 

s i x hundred names, and we a r e s t i l l a u d i t i n g 

t h e s t a f f and our o f f i c e t o be sure t h a t everya&¥\$SL 

a c c o u n t e d f o r , b u t i n terms o f a c t i v e partxes/* 

t o be bound by t h e judgment, we are a t e s s e n t i a l l y a 

t o t a l l y s t i p u l a t e d s t a g e s u b j e c t t o Mr. Whelan's 

p o i n t as t o t h e v a l i d i t y o f c o r p o r a t e s t i p u l a t i o n s 

where t h e r e a r e no c o u n s e l . 

There i s q u i t e a few o f the d a i r y f a r m s , 

f o r i n s t a n c e , t h a t a r e i n c o r p o r a t e d but have n o t 

u t i l i z e d c o u n s e l , and we would have t o c l a r i f y t h a t . 

THE COURT: Do you want t o p i c k a d a t e 

now? 

MR. STARK: I f your Honor would care t o , 

i f we c o u l d p i c k a d a t e f o r a p r e t r i a l h e a r i n g i n 

the week say o f the 2 1 s t o f November? 

THE COURT: L o o k i n g a t t h a t c a l e n d a r i f 
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p r o b l e m s . 

. THE COURT: W e l l , t h e 17th o f November 

and — 

MR. STARK: Your Honor, i t — 

THE COURT: And T e r e s a , as you know, gui d e s 

me t h r o u g h t h e t h i c k e t o f p r o c e d u r a l problems t h a t I 

am s u r e I c r e a t e f o r m y s e l f , but i f we want t o s e t 

t h a t , we w i l l say on t h e 1 7 t h a t 3:30 i n t h e A t t o r n e y 

G e n e r a l ' s O f f i c e , and i f you can a s s u r e me t h a t we. 

would have a s e c r e t a r y so t h a t he o r she c o u l d tajfce r" 

down e v e r y t h i n g t h a t we need t o — - ';' 

MR. STARK: S u b j e c t t o c l a r i f y i n g the* 

p r o c e d u r e , your Honor, t h a t would be satisfactjgp$f|s 

and i f f o r some r e a s o n we f i n d we c a n ' t do t h a t , tin 

we w i l l come f o r a m o d i f i c a t i o n . 

THE COURT: Okay. 

I s t h a t d a t e okay w i t h you? 

MR. WHELAN: Your Honor, I have some resumed 

c o n t i n u e d h e a r i n g s b e f o r e the P u b l i c U t i l i t i e s 

Commission. 

, THE COURT: Why don't we go o f f t h e r e c o r d 

and p i c k a d a t e as among everybody and once we g e t 

t h a t d a t e , we w i l l p u t i t on t h e r e c o r d . 

[Whereupon, a t t h i s time t h e r e was an 

o f f - t h e - r e c o r d d i s c u s s i o n . ] 

THE COURT: On t h e r e c o r d . 
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I n t h i s c a s e , we w i l l t e n t a t i v e l y s e t a 

g r e t r i a i c o n f e r e n c e a t 3:00 p.m. on November 21, 

1977, and s u b j e c t t o c l a r i f i c a t i o n as t o j u r i s d i c t i o n a l 

i s s u e s t h a t h e a r i n g w i l l be a t 3580 W i l s h i r e B o u l e v a r d , 

Los A n g e l e s , a l l t o be s e t o u t i n the n o t i c e t o be 

g i v e n by C o u n s e l . 

MR. STARK: C o u l d we s i m i l a r l y , your Honor, 

r e s e r v e December 13 o r 14 f o r t r i a l t e n t a t i v e l y ? My 

a n t i c i p a t i o n i s t h a t we a r e t a l k i n g about a day„*. I 

don' t know how t h a t w i l l — 

THE COURT: I p r e f e r December 16. 

MR. STARK: December 16? 

THE COURT: Yes. 

MR. STARK: A l l r i g h t . 

May we i n c l u d e i n t h e o r d e r t h e n the t r i a l 

on December 16? 

THE COURT: I n t h i s department. 

MR. STARK: I n t h i s department. 

THE COURT: But t h e r e i s a c a v e a t on i t 

wh i c h i s t h a t assuming f o r t h e purpose o f d i s c u s s i o n 

o n l y t h a t my assignment c o n t i n u e s a t t h e C o u r t o f 

A p p e a l , t- would come o u t and s t a r t t h e t r i a l and work 

as d i l i g e n t l y as we can i n l i g h t o f o t h e r m a t t e r s I 

may have on the c a l e n d a r . 

MR. STARK: I u n d e r s t a n d . 

THE COURT: But i f I re a d the s t a t u s r e p o r t 
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c o r r e c t l y , you're under no commitment t o co n c l u d e the 

t r i a l ? 

MR. STARK: No. I t ' s t o commence t h e t r i a l 

a t l e a s t a t t h a t t i m e . 

THE COURT: A l l r i g h t . 

MR. STARK: But I t h i n k we w i l l be r e l a t i v e l y 

s h o r t . The main t h i n g I was concerned i s our p r i n c i p a l 

h y d r o l o g i c w i t n e s s i n r e s e r v i n g h i s t i m e and he i s 

a v a i l a b l e d u r i n g t h a t week and he has some commitments 

i n t h e P h i l i p p i n e s . ^Kjtf^ 

THE COURT: A t 9:30 f o r t r i a l ? \ V * f ^ 

MR. STARK: 9:30. Very good, your Hs&6r> *M 

THE COURT: A n y t h i n g f u r t h e r ? 

MR. SHAW": One o f t h e a p p a r e n t i s s u e s 

b e f o r e us here was some s o r t o f time l i m i t a t i o n i n 

w h i c h p e o p l e might a v a i l t h e m s e l v e s o f t h i s agreement 

whereby we can p l e a d t o the case and o u r d e f a u l t s be 

s e t a s i d e . 

THE COURT: What does t h e s t i p u l a t i o n p r o v i d e 

f o r ? I s t h e r e a s t i p u l a t i o n i n the f i l e ? 

MR. STARK: No. I t ' s — t h i s i s an 

agreement — what we were s u g g e s t i n g i s t h a t t h e C o u r t 

i n c l u d e i n t h i s o r d e r an i n d i c a t i o n t h a t i t would n o t 

vi e w w i t h f a v o r a motion o r s t i p u l a t i o n t o v a c a t e 

d e f a u l t s i n the absence o f e x t r a o r d i n a r y c i r c u m s t a n c e s 

i f i t were f i l e d a f t e r , and I would say a time t e n 
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days-J^e.^pre t h e — now t h e p r e t r i a l was t h e 2 1 s t . 

Aftex'J8$ 1 0 t h we w i l l say, so t h a t we have a ten-day 

p e r i o d p r i o r t o the p r e t r i a l t o be su r e t h a t we are 

not g e t t i n g a d d i t i o n a l answers i s a l l t h a t I am — i s 

t h a t s a t i s f a c t o r y , Stan? 

MR. SHAW: No i t i s n ' t . I would l i k e t o 

e x p l a i n why. 

I t h i n k t h a t t h e ca s e i s n o t i n a c o n d i t i o n 

t o p r o p e r l y make t h i s r e q u i r e m e n t on t h e Defei 

I r e p r e s e n t — 

THE COURT: Mr. Shaw, I don't want 

you o f f , b u t I w i l l c o n f e s s t h a t I would be r e j f u e H ^ t ^ 

t o t e l l anybody a t t h i s j u n c t u r e as t o how I .„ 

v i e w a motion t o s e t a s i d e a d e f a u l t . I u n d e r s t a n d 

t h e p o s t u r e i s t h a t t h i s i s an i n f o r m a l agreement now 

t h a t t h e y w i l l be s e t a s i d e . 

Whether t h e y w i l l be l o o k e d upon w i t h 

f a v o r , g r e a t f a v o r , o r l i t t l e f a v o r , I would be 

r e l u c t a n t t o s e t t h a t o u t — 

MR. STARK: The s i m p l e s t t h i n g , your Honor -

t MR. SHAW: May I respond? 

I f t h a t i s your d i s p o s i t i o n , I have n o t h i n g 

t o say. 

MR. STARK: May I then f o r the r e c o r d , your 

Honor, i n d i c a t e t h a t the P l a i n t i f f has h e r e t o f o r e 

i n d i c a t e d t h a t i t would s t i p u l a t e t o such a motion t o 
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. s e t ajticte t h e d e f a u l t and f o r the r e c o r d I would l i k e 

t o c l a t i r i f y t h a t t h e P l a i n t i f f i n t e n d s t o oppose any 

mo t i o n t o s e t a s i d e d e f a u l t s under normal 

c i r c u m s t a n c e s i f i t i s made r e t u r n a b l e a f t e r t h e 10th 

o f November. 

J u s t as — so t h a t i t ' s c l e a r what — n o t 

what t h e C o u r t ' s i n t e n t would be, b u t what the 

P l a i n t i f f s ' i n t e n t would be. 

We want t o accommodate p e o p l e who want t o 

r a i s e i s s u e s , b u t we do f e e l c o m p e l l e d t o b r i n g toe \-J^*' 

m a t t e r t o t r i a l as r a p i d l y as p o s s i b l e , so f o r Mr 

Shaw's o r anyone e l s e ' s p u r p o s e s , we would be 

t o s t i p u l a t e t o the v a c a t i o n o f a d e f a u l t and 

o f an Answer a t any time p r i o r t o the 1 0 t h o f 

November. 

T h e r e a f t e r we would r e q u i r e a motion t o 

v a c a t e and would c o n t e m p l a t e o p p o s i t i o n t o the 

mo t i o n . 

THE COURT: As t o any p e r s o n w i t h whom you 

may have had the s t i p u l a t i o n , you o f c o u r s e would g i v e 

n o t i c e f o r t h e m o d i f i c a t i o n . 

MR. STARK: In f a c t , your Honor, the 

s t i p u l a t i o n was n o t h i n g f o r m a l . I t was i n t h e c o u r s e 

o f d i s c u s s i o n s and was p r i m a r i l y d i r e c t e d t o Mr. Shaw 

and t o h i s c l i e n t s . We have s a i d t h e same t h i n g 

would be t r u e f o r i n d i v i d u a l s , b u t t h e r e has been no 
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occasion t o ex t e n d i t beyond t h a t . 

- . 't MR. SHAW: W e l l , I would l i k e t o be heard 

b r i e f l y . ' 

I t h i n k t h a t i t ' s w e l l u n d e r s t o o d t h a t t h e 

con c e r n o f my c l i e n t s i s t h a t i f t h i s c ase i s g o i n g 

t o be c o n t e s t e d , we s h o u l d l i k e t o f i l e p l e a d i n g s and 

be i n c o u r t w i t h s t a t u s b e f o r e the C o u r t t o be heard 

and watch o u r r i g h t s so t o speak. 

I t i s urged on t h e C o u r t t h a t t h e case., ifr 

e s s e n t i a l l y u n c o n t e s t e d , b u t t h a t i s n o t t o o r< 

a t t h i s moment. There a r e too many l o o s e endBjjSjtnd t* 

don't want t o appear t o be i n d i c a t i n g t o Counadjg; 

he s h o u l d r u n h i s c a s e , but i t j u s t seems t o 

the c a l e n d a r i s c l o s i n g i n on t h i s case i n such a 

f a s h i o n t h a t what he s h o u l d do i s t o contact his 

s t i p u l a t i n g p a r t i e s and change t h e arrangement where 

the s t i p u l a t i o n i s by i t s own terms t e r m i n a t e d on a 

g i v e n d a t e and much as w i t h escrow i n s t r u c t i o n s 

i n s t e a d o f an arrangement where the s t i p u l a t i o n s w i l l 

c o n t i n u e t h r o u g h such and such a d a t e and t h e r e a f t e r 

unless t h e y a r e withdrawn by the p a r t i e s . 

He has a d e a d l i n e now t h a t I am a f r a i d may 

t u r n o u t t o be u n r e a l i s t i c . Be t h a t as i t may, t o 

crowd the d e c i s i o n o f p a r t i e s l i k e mine i s t o g e n e r a t e 

a l i k e l i h o o d o f c o n t e s t t h a t seems to me unnecessary 

and, w e l l , t h i s m a t t e r o f s a y i n g t h a t t h e case i s 
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e s s e n t i a l l y u n c o n t e s t e d i s l i k e your d o c t o r s a y i n g 

that, t h e fwife i s e s s e n t i a l l y n o t pr e g n a n t . 

I t remains to be seen, I t a k e i t , and i f 

t h i s i s g o i n g t o be c o n t e s t e d , we want t o withdraw 

our — we want t o g e t out o f our d e f a u l t p o s i t i o n and 

p l e a d t o t h e c a s e . 

MR. STARK: W e l l , y o ur Honor, f i r s t o f a l l , 

the s t i p u l a t i o n i s a — g i v e s a form o f judgment, and 

i f t h e C o u r t i s unable t o e n t e r judgment i n 

s u b s t a n t i a l l y t h a t form, everyone i s r e l e a s e d 

the s t i p u l a t i o n i s f o r judgment i n s u b s t a n t i a ^ l f c j m l ^ 

form, so Mr. Whelan, Mr. Shaw, anybody e l s e isPljfc^th 

same p o s i t i o n t h e r e . 

I have no o b j e c t i o n i f Mr. Shaw wants 

r a i s e i s s u e s and wants them t r i e d . I want t o g e t t h e 

case t o t r i a l . We have s p e n t f i v e y e a r s and a l m o s t 

t h r e e - q u a r t e r s o f a m i l l i o n d o l l a r s i n b r i n g i n g t h i s 

m a t t e r t o t h i s s t a g e . We have t w e l v e hundred — o r 

e l e v e n hundred and f i f t y s t i p u l a t i o n s . I know o f t h e 

f i l i n g f e e i n t h i s c a s e , I t h i n k , i s a r e c o r d i n t h e 

S t a t e o f C a l i f o r n i a . 
THE COURT: How much i s it? 

MR. STARK: The f i l i n g f e e was s i x t e e n 

thousand d o l l a r s . 

We s i m p l y a r e read y t o go. We have a major 

ground w a t e r b a s i n which has a p l a n p r e p a r e d under 
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i t can be o p e r a t e d and r e p l e n i s h e d / so Mr. 

Shaw ,hai.; b e h i n d him t h e s u c c e s s f u l e x p e r i e n c e o f 

s t o p p i n g t h e Mojave a d j u d i c a t i o n . 

We have d i s c u s s e d f o r a l o n g time t h a t t h i s 

P l a i n t i f f i s g o i n g t o do e v e r y t h i n g i n i t s power t o 

be s u r e t h i s a d j u d i c a t i o n i s n o t sto p p e d . We don't 

o b j e c t t o him f i l i n g an Answer. We're g l a d t o t r y 

t h e case as t o h i s c l i e n t s o r t o t a k e t h e i r 

s t i p u l a t i o n . We want t o be r e a s o n a b l e about i t , but 

we want i n t h e i n t e r e s t s o f t h e e l e v e n hundre^inc!' ? 

f i f t y p e o p l e who have s t i p u l a t e d , we want t o m&Ve tfe^$^fS?T 
"case f o r w a r d . JL* 

W 
MR. WHELAN: Your Honor, I would l i l ^ 

see i f my u n d e r s t a n d i n g i s c o r r e c t , , w h i c h I t h i n k 

m i ght a l s o s o l v e Mr. Shaw's problems. 

My u n d e r s t a n d i n g i s t h e i n t e n t i f the 

C o u r t c a n n o t e n t e r judgment i n a c c o r d a n c e w i t h t h e 

s t i p u l a t i o n t h a t a l l o f t h e p a r t i e s would be r e l i e v e d 

and would be g i v e n time then i n w h i c h t o f i l e any 

a p p r o p r i a t e p l e a d i n g s t h a t t h e y w i s h t o f i l e b e f o r e 

t h e m a t t e r , t h e t r i a l on t h e m a t t e r i s c o n c l u d e d ; i s 

t h a t c o r r e c t ? 

MR. STARK: That's c o r r e c t . 

MR. WHELAN: So t h a t everyone would then 

have an o p p o r t u n i t y i n c l u d i n g my c l i e n t t o f i l e an 

Answer and r a i s e any i s s u e s o r any c r o s s - c o m p l a i n t s 
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*' I f someone moves t o s e t a s i d e a d e f a u l t , 
L
 n V - r -* 

r* ' w e l i maybe you're on n o t i c e , maybe you're n o t . I 

d o n 1 1 know. 

THE COURT: I t h i n k you have s a i d i t 

c o r r e c t l y . 

Why don't we s t a n d i n r e c e s s then u n t i l the 

n e x t o c c a s i o n we have t o meet which a t t h i s j u n c t u r e 

then i s November 2 1 s t . 

Thank you, Gentlemen. 

MR. STARK: Thank you, your Honor. 

[Whereupon, a t t h i s t i m e t h e foregoing " ,-V 

p r o c e e d i n g s were concluded.] ^ ^ ^ ^ ^ ¥ 

— o O o — 
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i&dee*^ t h a t might have t o be r a i s e d a t t h a t p o i n t . 

V , : ; ̂  MR. STARK: Yes, 

MR. WHELAN: So I t h i n k t h a t i f t h a t i s t h e 

c l e a r u n d e r s t a n d i n g o f C o u n s e l f o r t h e P l a i n t i f f and 

r e f l e c t e d on the r e c o r d , h o p e f u l l y t h a t might s o l v e 

Mr. Shaw's problems o f an Answer i f someone comes i n 

and c o ntends — and excuse me f o r u s i n g t h e f i r s t 

name — i f t h e y come i n and c o n t e s t i t and are 

u n s u c c e s s f u l t h e n you a r e i n a p o s i t i o n o f ha v i n g the 

judgment p u t i n t o e f f e c t and i f t h e y a r e successful, r 

you a r e t h e n r e l i e v e d and can f i l e any i s s u e s you wan^1 

"to t r y them. \ ^? 

That i s my u n d e r s t a n d i n g a t l e a s t . 

Mr. S t a r k , i s t h a t c o r r e c t f o r the r e c o r d ? 

MR. STARK: That's r i g h t . 

MR. SHAW: That's an i n g e n i o u s o b s e r v a t i o n , 

but we would s t i l l have f a c i n g us t h i s m a t t e r o f i f we 

are t o a v a i l o u r s e l v e s o f t h i s e x i s t i n g o p p o r t u n i t y 

which i s b e i n g u n i l a t e r a l l y t e r m i n a t e d o f w i t h d r a w a l 

o f our d e f a u l t and o p p o r t u n i t y t o meet by November 10th 

we have even m e c h a n i c a l problems o f g e t t i n g a u t h o r i t y 
' # ' 

from the r e s p e c t i v e boards o f d i r e c t o r s . 

I s uggest t h a t t h i s i s t o o e a r l y a d a t e . 

However, I u n d e r s t a n d t h a t i t ' s — i t ' s e s s e n t i a l l y 

not a m a t t e r f o r your Honor to d e c i d e a n y t h i n g . The 

sta t e m e n t s a r e made f o r the r e c o r d . I made something 
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